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Mr. Willi.. F. Caton
Secretary
Federal eo..uDication. co.a ••ion
W••hington, D.C. 20554

ReI NN Docket Ro. 93-107
Ch.nnel 280
We.t.rvi11., Ohio

Dear Mr. Caton I

f-:OCRAL ca.MUNiCATIONS OOMMISSIC;,~

OrT!CE OF THE SECRETARY

bclo.ad for filing on b.h.lf of Ohio Radio A••ociat•• , Inc. .re an
original .nd .l.ven (11) copies of it. "Re.pon.e to Report" fil.d by David A.
Ring.r on April 1, 1994.

Pl•••• contact the und.r.igned in our Wa.hington, D.C. office.

R••pectfully .ubaitted,

McRAIR fo SAHFORD, P.A.

BY'~~~.t=--..
Steph.n T. Yelve n ~

BlCAmR.133

No. of CoDies rec'd od-l(
listABCOe
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DOCKET FILE COPY ORiGINAl

Before the
FmDBRAL COMICUIfICATIONS COMMISSION

Washington, D.C. 20554

In re Applications ofl

DAVID A. RINGER

Applications for construction
Perait for a New PM Station,
Channel 280A, Westerville,
Ohio

TOI The Review Board

)
)
)
)
)
)
)
)
)
)

MM Docket No. 93-107

File Nos. BPH-911230MA

~hrough

BPH-911231MB

RECEIVED

lAPR f 219M
fDERAL CCJ.fMUNICAT/ONS

OFFICE OF THE SECR~~ISS/Q\J

RESPONSB TO REPORT

Respectfully submitted,

MCNAIR " SANFORD, P. A.

By:__.,-- ~--------

Stephen T. Yelverton
Attorneys for Ohio Radio

Associates, Inc.
1155 15th Street, N.W., Suite 400
Washington, D.C. 20005
Telephone: (202) 659-3900

April 12, 1994

B:CATON.133



RlSPOHSB TO gPORT

Ohio Radio A.socia~e., Inc. ("ORA"), by i~. a~~orney., pursuan~ ~o Sec~ion

1.294 (b) of ~he coaais.ion'. Rules, hereby .ubmi~. ~his "Response ~o Report."

On April 1, 1994, David A. Ringer ("Ringer") filed a "Repor~ Concerning S~a~us

of :rower Si~e."

ORA reques~s leave ~o file ~his response. Al~hough ~he Commission has

s~ayed or frozen ~he in~egra~ion aspec~ of compara~ive hearings, ~he basic

qualifying and non-in~egra~ion aspec~s appear ~o remain unaffec~ed. See, FCC

Public Ho~ice, FCC 94-41, released February 25, 1994. Because Ringer's pleading

raises certain po~en~ial basic qualifying and non-in~egra~ionma~~ers, a response

is appropria~e. In suppor~ of i~s response, ORA offers ~he following commen~s.

In his report, Ringer s~a~es his proposed ~ower site has been sold by Mid­

Ohio Communications, Inc. to Spirit Communications, Inc. Ringer further claims

that he has received "reasonable assurance" of the availability of the tower

site from the new owner. However, he has not received a written agreement.

Ringer represents that he will file with the Commission an amendment to his

application upon receipt of the written agreement.

ORA reserves the right, pursuant to Section 1.294 (b), to file an

opposition or response to the amendment. It is expected that Ringer would

di.close in his amendment when he was first aware that the tower site was sold,

if he was aware before receiving the March 2, 1994, letter from Mid-Ohio. Such

information is necessary to determine whether Ringer timely reported the loss of

hi. tower site within thirty (30) days, pursuant to Section 1.65, and whe~her he

has acted with "due diligence" in obtaining "reasonable assurance" from the new

owner. See, Hational Co__unications Industries, 6 FCC Red 1978, para. 4 (Rev.

84. 1991); Marlin Broadcasting of Central Florida, Inc., 5 FCC Red 5751, 5753,

n. 9 (1990); Brownfield Broadcasting Corp., 88 FCC2d 1054, 1058 (1982).

It is also expected that Ringer would disclose in his amendment whether his

technical proposal has changed in any way, such as a change in the transmitter

height, in order to accommodate use of the tower by the new owner. A change in

Ringer's technical proposal could raise basic qualifying issues, or signal

coverage issues.



Ii II

Submission of the n.w tow.r sit. agr....nt would b. necessary to d.teraine

wh.th.r Ringer's cost .stiaates are now inad.quat. because of an increase in the

lease pay••nts by the new own.r. If Ringer's l.as. payments have incr.as.d

b.yond his stated availability of funds, then financial qualifications issu.s

would b. rais.d.

Und.r .stablished COaaission pr.ced.nt, a post-designation a••nda.nt can

not b. acc.pt.d if acc.ptance would require the specification of new issues,

require additional hearings, or allow the petitioner to gain a comparative signal

coverage advantag•• S.e, Section 73.3522(b); Erwin O'Connor Broadcasting CO.,

22 FCC2d 142, 143 (Rev. Bd. 1970). It is expected that Ringer would make a full

disclosure about the sale of his proposed tower site and the obtaining of a new

tow.r site agreement in order for the Commission to make an inforaed judgment as

to wh.th.r additional issu.s or h.arings would be required by acceptance of his

...ndaent.

Th. March 2, 1994, l.tt.r submitt.d by Ringer with his report indicates

that he never had "reasonable assurance" from Mid-Ohio of his proposed tower

site. The letter states in pertinent part that Mid-Ohio had only been "willing

to n.gotiate" with Ringer a "possible" lease of the tower site. However, a mere

possibility that a sit. will be available is not sufficient. William P. and. Anne

K. Wallace, 49 FCC2d 1424, 1427 (Rev. Bd. 1974); National COmmunications

Industries, para. 9. More than a vague "willingness to deal" is needed to

constitut. "reasonable assuranc•• " Progressive COmmunications« Inc., 3 FCC Red

5758, 5759, para. 9 (R.v. Bd. 1988). See also, ORA's exceptions, paras. 82-84,

filed Dec.mber 20, 1993.

It is axiomatic that an applicant must have "reasonable assurance" of the

availability of its proposed tower site at the time of initially filing its

application. Rea Malloy, 6 PCC Red 5843, 5846, para. 15 (Rev. Bd. 1991); Adlai

E. stev.pson IV,S PCC Red 1588, 1589, para. 7 (Rev. Bd. 1990); Radio Delaware

~, 4 PCC Red 8630, 8631, para. 9 (Rev. Bd. 1989). Accordingly, Ringer must

de.onstrate in his amendment that he had "reasonable assurance" of his proposed

tower site at the time of initially filing his application.
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WBBUFORB, in view of the foregoing, ORA submits these cOllUllents with

re.pect to Ringer's proposed tower site.

Re.pectfully submitted,

McHAIR 1& SAHFORD, P.A.

By~.(tJ • -....-..-.-..
Sf:PheD~~

Attorney. for Ohio Radio
As.ociate., Inc.

1155 15th st., H.W.
Suite 400
Washington, D.C. 20005
Telephone: 202-659-3900

April 12, 1994

020979.00001

ORA.412
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CERTIrICA7I or SIRVICE

I, Steph.n T. Yelv.rton, .n .ttorney in the l.w fira of XcN.ir & S.nford,
P.A., do hereby c.rtify th.t on this 12th d.y of April, 1994, I have caused to

b. h.nd d.liv.r.d or ••il.d, u.s. aail, post.g. pr.paid, a copy of the for.going

"R••pon•• to R.port" to the following I

Jo••ph A. Marino, Ch.irm.n*
Review Bo.rd
Feder.l Coaaunication. Coaais.ion
Roo. 211
2000 L Str.et, N.W.
W••hington, D.C. 20554

J.... Shook, Bsquir.
He.ring Branch
Feder.l CO..unic.tions Coaaission
Roo. 7212
2025 X Str.et, N.W.
W••hington, D.C. 20554

Arthur V. B.lenduik, B.quir.
S.ithwick & Bel.nduik, P.C.
1990 X Str••t, N.W.
Suit. 510
W••hington, D.C. 20036
Couns.l for David A. Ring.r

J•••• A. Ko.rn.r, B.quir.
B.r.ff, Koern.r, Ol.nd.r & Hochb.rg, P.C.
5335 Wi.con.in Av.nu., N.W.
Suit. 300
Wa.hington, D.C. 20015-2003
Coun••l for ASF Broadca.ting Corp.

Brie S. Kr.vetz, Bsquire
Brown, Finn & Nietert, Ch.rt.red
1920 N str.et, N.W.
Suit. 660
W••hington, D.C. 20036
Couns.l for Wilburn Industries, Inc.

D.n J. Alp.rt, Bsquire
L.w Offic. of Dan J. Alpert
1250 COnn.cticut Av.nue, N.W.
W••hington, D.C. 20036
Coun.el for Shellee F. Davi.

*Hand Delivery


